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We have received the decision of the Commission in perhaps 
one of the most important matters which has ever been before 
it. The opinion holding that a rate of two cents per mile for 

passenger service was a fair and 
State Corporation equitable rate except as to certain 

Commission short lines, is prepared with the 

Maximum Passenger greatest care and worthy of any 
Fare Sate. one of the courts of justice in the 

Union. The Commission takes up 
the various questions raised by the astute counsel for the rail- 
road companies, and disposes of the constitutional questions 
and the questions' raised as to the construction of various stat- 
utes of the state, in a manner as able as convincing. It was 
argued that the act of 1837 which prescribed general regula- 
tions for the incorporation of railroad companies still governed 
in this state under § 1240 of the Virginia Code of 1887, as also 
did § 1242 of the same Code, which provided that laws might 
be passed reducing the tolls of a railroad company, when its 
net profits might be such that dividends might be declared out 
of such net profits exceeding the rate of 15 per cent, per annum 
of the capital stock invested, and that no law should be passed 
reducing the tolls so as to prevent such dividends within thirty 
years from the time when the first dividends and profits were 
declared, or so as to prevent dividends of 12 per cent, per 
annum after said thirty years and before fifty years from the 
same time, or so as to prevent dividends o f 10 per cent, per 
annum after said fifty years. The contention was that these 
statutes constituted a contract with the railroad companies and 
that the present provisions of the Constitution of Virginia and 
the statute passed in pursuance thereof constituted an impair- 
ment of the obligation of this contract. The Commission held 
that these laws constituted no contract and quoted the L. & N. 
—5 
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R. R. Co. v. Kentucky, 183 U. S. 503; San Antonio Traction 
Co. v. Altgelt, 200 U. S. 304; and Chicago, etc., R. R. Co. v. 
Minnesota, 134 U. S. 455. 

The defendant companies also maintained that a rate of two 
cents per mile would be unreasonable or confiscatory. The 
Commission held that a two cent rate should not be so construed 
and quoted at length from Atlantic Coast Line v. Florida, 203 
U. S. 256; Smythe v. Ames, 169 U. S. 466, and several other 
leading cases to which we do not think we need refer. The 
Commission then with great, care and exhaustive consideration, 
in its opinion takes up the question of the surplus earnings of 
the railroads in Virginia upon their passenger service and gives 
data and figures showing the surplus earnings per mile in 
Virginia of such passenger service, and upon the strength of 
these earnings fixes a two cent rate upon the ten leading rail- 
roads in the State of Virginia, to-wit: Norfolk & Western, 
Chesapeake & Ohio, Atlantic Coast Line, Seaboard Air Line, 
Southern, R. F. & P., Washington Southern, New York, Phila- 
delphia & Norfolk, Va. & Southwestern, Louisville & Nash- 
ville. It fixes a rate of two and one-half cents per mile on three 
short divisions of the Southern Railway Company; a rate of 
three cents upon twelve of the shorter railroad lines in Vir- 
ginia; and a rate of three and one-half cents on thirteen of the 
short railroad lines. 

We suppose of course there will be an appeal from this order 
of the Commission and it will not become a finality until it has 
run the gauntlet of all the courts possible, including the Su- 
preme Court of the United States, but the reasoning of the 
Commission in its opinion, both upon the law and the facts, 
seems wellnigh unanswerable. 



To those lawyers trained under a belief that there was a pre- 
suwptio juris as to which of two persons who meet death in 
one calamity, survives, the following from the Law Journal 
(London) comes in the nature of a surprise. 
Presumption Of "When two persons perish in the same 
Survivorship, calamity, some systems of law have estab- 
lished artificial rules to deal with the question 
cf survivorship in the absence of any positive evidence. The 
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question commonly arises in cases of shipwreck. In such cases 
the rule of the Roman law was that a father was deemed to 
have survived his son when the latter was under the age of 
puberty; but the son was assumed to have been the survivor, 
as being the more robust, when he had attained that age. More 
elaborate rules are contained in the French Code for regulating 
succession when two members of a family have died in the 
same casualty {evenetnent) , the legal presumption depending 
sometimes on age and sometimes on experience. The German 
law, on the other hand, presumes that persons who have suc- 
cumbed to a common danger have died at the same moment. 
In one English case Vice-Chancellor Wigram held that when 
two persons die by the same stroke or accident, and no special 
circumstances have been proved in evidence, the law will draw 
a presumption from general circumstances, such as the com- 
parative health, strength, age, or experience of the parties. The 
judgment of the House of Lords in Wing v. Angrave, however, 
has overruled this decision; and it is clear that there is no 
presumptio juris in English law that when two persons have 
met their death in one calamity either has been the survivor. 
It is always a question of fact; and if there be any evidence, 
however slight, that one person lived longer than the other, 
the Court may act upon it. In Wallis v. Brown, decided last 
week in the Court of Probate, the point arose, not, as in most 
of the cases, as the result of a shipwreck, but in consequence of 
a double murder and suicide, one of the deceased having gone 
out of his mind and shot his wife, his sister-in-law, and him- 
self. There was medical evidence, founded on the position of 
the bodies, which pointed strongly to the inference that the 
wife had lived longer than the others, and Mr. Justice Bargrave- 
Deane made a declaration that she had survived her sister." 

There can be, however, little doubt — it seems to us — that in 
the absence of some special circumstance, such as mentioned 
above, the German law and the case of Wing v. Angrave state 
the law of right reason. There should not be — and there is 
no reason for — any presumption of survivorship in case of two 
persons meeting death in the same accident. Failing evidence, 
the natural presumption is that they died at the same moment 
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Following out the idea suggested by a leading article in the 
last number of the Register entitled "Instructions" some com- 
ment has been made upon the suggestion that the judge himself 
should prepare a written charge for the jury, 
Court and the very natural conclusion has been 

Stenographers, drawn that it would entail a great deal of 
work upon the judge. This in some instances 
would of course be true, but now that the number of circuits 
has been so much enlarged it would seem that the judges could 
spare more time in the trial of common-law cases. Certainly 
justice should not be sacrificed in the interest of expediency ; 
but this suggestion as to the labor placed upon the judge brings 
up a thought that has been in the mind of nearly every member 
of the profession and frequently expressed in private, though as 
yet public attention has not been called to it; and that is the 
almost absolute necessity for a court stenographer — an officer 
to be employed and paid by the commonwealth and to be in 
attendance at every term of the court for the purpose of taking 
down the evidence in all cases. There is a crying need for such 
a reporter. In nearly every leading state in this union there is 
such an official and his work has been found not only to save 
time and therefore money to suitors, but has resulted in the 
furtherance of justice. There is hardly now an important case 
in which this need is not felt. Where large corporations are 
concerned they generally have their stenographer, but the poor 
suitor is left either to the hurried notes of his counsel taken 
during the trial of the case, or compelled to avail himself of the 
courtesy (which in justice we say is nearly always extended) 
of the opposing counsel. It seems to us that a concerted effort 
ought to be made not only by the Virginia State Bar Associa- 
tion, but by every lawyer in the state, to bring all possible pres- 
sure upon our legislators to have a court stenographer well paid 
and of first class ability, in attendance upon the judge of the 
circuit as his official and as a part and parcel of the court. 
Of course the eternal question of expense arises. It seems to us 
that this could be remedied by in some way increasing the costs 
in all suits. The present taxed costs in any common-law suit 
amount practically to nothing and if there was an additional 
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tax in the nature of a writ tax put upon every action brought 
in the court and then a fee to supplement this to be taxed in 
favor of the stenographer, this object could be accomplished. 
That it is a crying need nearly every member of the profession 
must admit. The thing is, how to obtain it? Agitation, dis- 
cussion and reason should bring it and we hope that the mem- 
bers of the profession will take the matter up and press it to a 
successful conclusion. 



At the recent Congress of Medical Experts held in Washing- 
ton, many important questions of medical jurisprudence were 
dealt with by men of international reputation ; questions that are 
of vital importance in the administration 
Weight of of criminal law at the present day. But 

Expert Testimony, we were particularly impressed by the 
remarks of Dr. William Hirsch, who is 
expert alienist, in which he points out the utter unreliability of 
expert medical testimony, and arrives at the same conclusion as 
our Supreme Court, though unconsciously of course, that such 
testimony is not in all cases to be entitled to great weight. 

In Ware v. Starkey, 80 Va. 191, which was a case in which 
a handwriting expert was introduced, Judge Richardson uses 
the following language, quoting from Wharton's Law of Evi- 
dence, and it is notorious that this absurd conflict is nowhere 
more apparent than in the case of persons claiming to be ex- 
perts in this respect. He says: 

"When .expert testimony was first introduced , it was re- 
garded with great respect. An expert, when called as a wit- 
ness, was viewed as the. representative of the science of which 
he was a professor, giving impartially its conclusions. Two 
conditions have combined to produce the material change in 
this relation. In the first place, it has been discovered that no 
expert, no matter how incorrupt, speaks for his science as a 
whole. Few specialties are so small as not to be torn by fac- 
tions; and often the smaller the specialty the bitterer and the 
more inflaming and distracting are the animosities by which 
these factions are possessed. Peculiarly is this the case in 
matters psychological, in which there is no hypothesis so mon- 
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strous that an expert can not be found to swear to it on the 
stand, and to defend it with vehemence when off the stand. 
* * * In the second place, the retaining of experts, by a fee 
proportioned to the importance of their testimony, is now, in 
cases in which they are required, as customary as is the re- 
taining of lawyers. No court would take as authority the sworn 
statement of the law given by counsel retained on a particular 
side, for the reason that the most high-minded men are so 
swayed by an employment of this kind as to lose the power of 
impartial judgment ; and so intense is this conviction, that there 
is no civilized community in which the reception of a present 
from a suitor does not only disqualify but disgrace a judge. 
Hence it is, that, apart from the partisan spirit more or less 
common to experts, their utterances, now that they have as a 
class become the retained agents of parties, have lost all judicial 
authority, and are entitled only to the weight which a sound and 
cautious criticism would award to the testimony itself. In ad- 
justing this criticism, a large allowance must be made for the 
bias necessarily belonging t.o men retained to advocate a cause, 
who speaks not as to fact, but as to opinion, and who are se- 
lected on all moot questions, either from their prior advocacy 
of, or from their readiness to adopt, the opinion to be proved. 
In this sense we may adopt the strong language of Lord Camp- 
bell, that 'skilled witnesses come with such a bias on their 
minds to support the cause in which they are embarked that 
hardly any weight should be given to their evidence.' " 

And in discussing the value of medical testimony to prove or 
disprove testamentary capacity, Judge Poffenbarger, in Ward 
v. Brown, 53 W. Va. 227, reviewing at length the Virginia 
cases bearing on this subject, says: 

"In no case decided by this court, or the court of last resort 
of Virginia, has it ever been held, that purely expert testimony 
is entitled to great weight, or that the evidence of physicians 
testifying as experts only, is entitled to such weight. We are 
truly told there were giants on the Virginia bench when the 
rule laid down in these West Virginia cases was first announced, 
but they never, in a single instance, applied it to purely expert 
evidence. It was first announced in Burton v. Scott, 3 Rand. 
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399, decided as early as 1825. In that case Drs. Cabell and 
Stevens were the physicians, who testified, the former having 
been the family physician, and the latter a personal acquaintance 
of the testator, and it does not appear from the report that a 
single hypothetical question was put to either of them. In 
Parramore v. Taylor, 11 Gratt. 220, the physicians testifying 
had both been family physicians of the testator. In Simmerman 
v. Songer, 29 Gratt. 9, the testifying physicians had been reg- 
ular attending physicians of testatrix for many years. In Cheat- 
ham v. Hatcher, 30 Gratt. 56, the physician who testified, had 
evidently been attending the testatrix professionally at the time 
the will was executed. In Montague v. Allen, 78 Va. 592, Drs. 
Harris and McGuire had attended the testatrix in her last ill- 
ness,, the former regularly and the latter on a special occasion, 
and Dr: Cunnihgham had known her and testified from personal 
knowledge. In Shacklett v. Roller, 97 Va. 639, 34 S. E. 492, 
Dr. Hopkins, who testified, had been the family physician of the 
testator. The principle of law deducible from any case is to be 
determined by what has been decided. Hence, to learn the 
meaning of language used in a headnote, it must be read in 
connection with the opinion. So reading the Virginia and 
West. Virginia cases, it is ascertained that it has never been 
decided that purely expert testimony is entitled to great weight 
as matter of law." 

In short the bias of interest in favor of that side calling the 
witness and paying him, is so great, that he is often uncon- 
sciously "warped from the paths of living truth," in his zeal to 
please his employer. Dr. Hirsch, with this in mind no doubt, 
says that the court should appoint expert witnesses and not the 
opposing counsel, in order that the expert testimony shall at least 
be impartial, however small its value may be otherwise. In a 
strong editorial in the Washington Post, we find the following : 

"The Thaw trial did much to convince the country that ex- 
pert testimony on questions of alleged insanity is not worth 
having, as a rule. If the insanity of the defendant in a crim- 
inal case is so shadowy and uncertain as to leave all but his 
own experts in doubt, the chances are that he is as sane as any 
other person in the case. No person can be charged with crime 
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and be confronted with goggle-eyed "experts" without revealing 
to their keen scrutiny all the evidences of paranoia. There is 
enough of the peculiar in, every individual to furnish a basis for 
suspicions of insanity whenever occasion may arise to suggest 
the question. 

"If a person commits a crime with deliberate intent, and 
knows it is a crime, and explains afterward why he committed 
it, there is no reason why experts should befuddle themselves 
and the jury with hair-splitting technicalities as to the kind 
of mania that possessed the criminal. Dr. Hirsch expresses 
the opinion that such a person understands the nature and 
quality of his acts, and is therefore responsible for them. It is 
difficult to draw any other conclusion. And there is very little 
danger that any really irresponsible person will be subjected 
to a long trial without his condition being detected. The pro- 
portion of actually insane persons convicted of crime and pun- 
ished is infinitesimally small, and even these cases belong to that 
shadowy class in which crime and insanity are so closely inter- 
woven that society in self-defense , is justified in making sure 
that the criminal propensity shall not be exercised again." 



